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“Judges and officers shalt thou make thee in all thy gates . . .  and they shall judge the people with just judgment.” (Deut. 16:18)
When Brenda Kurowski stepped into court to defend her right to homeschool, she expected a fair hearing by an impartial judge. Her ex-husband had sued to stop her from homeschooling their daughter, Amanda. In summer 2009, the court granted his request and ordered her to attend public school. The judge was concerned about Amanda’s “socialization,” even though she participated in piano lessons, theater group, and three classes at a local school. To the judge, Amanda “appeared to reflect her mother’s rigidity on questions of faith,” a fact that might “impact her development in other areas.” Brenda has appealed, accusing the judge of bias. The New Hampshire Supreme Court will review the case and decide if the judge unfairly considered Brenda’s religion and home education program.

Prejudice against homeschooling should be on the decline. More and more families educate at home each year. What’s more, this teaching method often produces better results than either public or private schooling. But a review of court cases reveals that some judges hold a personal bias against homeschooling. This article will explore why these pre-judgments still exist and what parents can do about it. There are four danger zones where homeschoolers must beware of judicial bias.
Fear of Alternative Education
First, some judges view homeschooling as a dubious alternative method of education. Modern homeschooling is counter-cultural. Parents who wanted out of a failing system founded the movement; parents who wanted to preserve core family values propelled its growth. In other words, home education has been “out of the mainstream” from day one. To some judges, this translates into a gut feeling that homeschooling must be inferior because it is not the norm.
In the case of Rust v. Rust, a judge in Tennessee denied a mother the right to teach her son at home even though she had sole custody of him. The court gave her ex-husband a veto over the homeschooling because it “deviated substantially from the mainstream educational program.” Luckily, the mother regained that right by winning the case on appeal.
 
A woman in Delaware fared worse. In P.J.S. v. J.S., a family court ordered her child to stay in public school based on the judge’s belief that homeschooling was a “drastic measure” and last resort. This was despite credible evidence that the boy had an anxiety disorder triggered by public school: he “cried daily” about going to school, coped poorly with class-related pressure, and felt bullied by three older boys. The court preferred for the child to face that stress than to learn at home with his mother.

Parents can fight this generalized prejudice through the use of expert witnesses, who can show judges that homeschooling is not an inferior teaching method. Statistics are on the homeschooler’s side when it comes to standardized testing, college acceptance, and college performance. In Carrano v. Dennison, a Connecticut judge listened to various experts testify that homeschooling was a viable alternative to public schooling and that it would not harm the child either socially or academically. Without disparaging either method of education, the court ruled in the mother’s favor and allowed her to homeschool as long as she tested her child each year.

College Degree Elitism
A second misperception is that parents without college degrees are unqualified to teach their children. In Stephen v. Stephen, this deeply held pre-judgment caused a judge in Oklahoma to ignore obvious dangers. After hearing all the evidence in a contentious custody case, the judge felt that the children were “probably better off” with their homeschooling mother. But the father believed his ex-wife was “not qualified to serve as a teacher” because she only had a high school education. The court agreed, despite evidence the mother had done an excellent job teaching the kids. Incredibly, the judge sided with a father who was a neglectful parent, problem drinker, drunk driver, and ‘deadbeat dad’ who rarely paid child support or visited his children. On appeal, the Oklahoma Supreme Court overruled the judge, declaring that he had “forced” his personal beliefs on the mother, including his presumptions about homeschooling.

Parents without a college degree should not fear this elitist view. Statistics prove that such parents can and do excel as teachers at home. And expert testimony can dispel judicial bias in this area. Just look at the Carrano case: the judge heard extensive testimony and concluded that “homeschooling can be a rich and diversified experience, and one that is uniquely tailor-made for the child.”

Faulty “Socialization” Assumptions
A third danger involves child socialization. Some judges assume homeschooled children are raised “in a bubble” with inadequate social skills. But the opposite is true. Studies have found that the typical homeschooling family engages in over five activities outside the home each week.
 Most parents actively involve their kids in extracurricular life, to include sports, scouting, youth groups, and supplemental classes in the arts. This contact with children of all ages and with adults offers more balanced socialization. Homeschooling also removes negative peer pressure influences often found in the public school environment. Yet misperceptions about socialization can still taint a judge’s decision-making.

In Taylor v. Taylor, a Michigan court forced a first grader into public school due to socialization concerns, even though her mother was providing an exceptional education at home. The judge believed public schools offered “wider exposure” and “much more diversity, many more opportunities,” and that it made a child “more well-rounded.” He declared, “It is not beneficial for children to be raised in a bubble where they do not have exposure to other people’s cultures and other people’s religion.” The case was affirmed on appeal, but one Justice on the Michigan Supreme Court cried foul. He rebuked the judge for holding an unfair “predisposition” that “public schooling is invariably preferable to homeschooling.”

In an Ohio case, Gardini v. Moyer, a child psychologist testified at a child custody hearing “that homeschooling is inherently harmful to the normal development of children—all children.” Based partly on this overbroad opinion, the family court denied the parent’s right to homeschool: a decision upheld on appeal. But one Justice on the Ohio Supreme Court decried this clear judicial bias. He regretted that some “skeptical” judges who believe in a “firmly rooted tradition of communal education” have such an “inherent distrust of homeschooling.”

But homeschoolers can win over “distrusting” judges on the socialization issue. In Brown v. Brown, a Virginia court allowed a father to teach his children at home. The court concluded the children had “engaged in sufficient activities outside the home classroom to develop necessary social skills.”
 Homeschooling families can learn from these cases. Parents should ensure their children’s education plan includes adequate social contact with their peers. This will help minimize risks and avoid judicial pre-judgments about homeschooling.
Anti-Religious Bias
The fourth type of judicial bias centers on the religious practices of homeschooling parents. When it comes to the education of children, some judges hold strong opinions against “intolerant” religions that insist their traditions possess the one spiritual truth. This bias raises grave concerns for many families because religion is a crucial factor in their decision educate at home. 
Concerns about anti-religious bias are an issue in the Kurowski case, discussed earlier. That court expressed concern that Amanda’s “rigid” Christian beliefs could harm the girl’s social development.
 Other judges have said worse. 
A case out of Montana, In re Matter of Epperson, provides a blatant example. After two religious homeschoolers divorced, the ex-husband sought a court order to force his children to attend public school. Both parents were members of the Tridentine Catholic order, a splinter group off Roman Catholicism. The Montana judge described the family as “isolated religious fundamentalists,” and said their “off beat” religion had “screwball aspects.” The court likened homeschooling to “denying [the children] access to the outside world.” The judge granted custody to the father because he was less “inflexible” in his religion, and the father’s decision to send the children to public school “at least opens up the possibility” that they would “be exposed to ideas that are not first sifted through their parents’ view of reality.” Though the father won on appeal, one Justice on the Montana Supreme Court rebuked the judge’s “inappropriate” comments, which could “easily be construed as a judicial assault upon the rights of parents to educate their children.”

In Snider v. Mashburn, an Alabama court treated a Baptist homeschooling mother in a similar fashion. It awarded sole custody of her daughter to her more liberal father. But the judge in that case went even further. He granted the mother restricted visitation rights, preventing her from giving her daughter “any religious training which would otherwise be disparaging or critical of in any way the beliefs of the Father, and/or the way in which his household is conducted.” The mother later lost her appeal. But one Justice on the Alabama Supreme Court complained that the court’s gag order had stripped her of the “fundamental right to teach her children the worship of God.”

This type of judicial bias is difficult to combat. Parents cannot and should not be expected to compromise their spiritual beliefs due to fear of anti-religious judges. When this prejudice rears its ugly head, religious families must expose it for the world to see. They also need to tap into the power of prayer. But, in all candor, parents must do one other thing: examine how they put their faith into action and remove any habits that might tarnish the light of faith. Often it is not our beliefs, but our human shortcomings, that need changing.
Conclusion

Homeschooling parents can act now to minimize risk in the four danger zones. First, they can ensure that their children’s education plan follows all state requirements and is academically sound. Second, they can involve their children in activities outside the home where they can have contact with their peers and adults. Third, they can strive, as much as possible, to ensure their religious practices do not isolate or hinder their children’s social development. Finally, they can plug into resources available through the many non-profit, professional organizations that support and defend the practice of homeschooling in the United States. 
Homeschooling parents cannot control the prejudices of other people. But through their own practice of excellence, Godliness, and preparedness, these families can help preserve their right to homeschool both now and in the future.
Endnotes





� Antony Barone Kolenc (J.D., Univ. of Florida College of Law) is an attorney, author, and speaker.  He practices law in the U.S. Air Force.  He and his wife, Alisa, have homeschooled their five children for over a decade.  Tony writes and speaks on cutting-edge legal issues that home-schoolers care about, including the Separation of Church and State.  He is also the author of the inspirational historical fiction trilogy, The Chronicles of Xan. To learn more about him, or to request him as a speaker at one of your events, visit his website at � HYPERLINK "http://www.antonykolenc.com/" \t "_blank" �www.antonykolenc.com�..


� The facts and quotations from Brenda Kurowski’s case are drawn from In the Matter of Martin Kurowski and Brenda (Kurowski) Voydatch, Case No. 2006-M-669 (N.H. Laconia Family Division, Belknap County, 2009) (Judge Lucinda V. Sadler, Decree on Pending Motions, July 14, 2009, and Order on Motion for Reconsideration and Narrative Order on Motion to Stay, Sep. 17, 2009).


� Rust v. Rust, 864 S.W. 2d 52, 55 (Tenn. Ct. App. 1993).


� P.J.S. v. J.S., 2002 WL 31998734 (Del. Fam. Ct. 2002).


� Carrano v. Dennison, 30 Conn. L. Rptr. 479 (Conn. Sup. Ct., 2001).


� Stephen v. Stephen, 937 P. 2d 92 (Okla. 1997).


� Carrano v. Dennison, 30 Conn. L. Rptr. 479 (Conn. Sup. Ct., 2001).


� Laura J. Bach, For God or Grades? States Imposing Fewer Requirements on Religious Home Schoolers and the Religion Clauses of the First Amendment, 38 Val. U.L. Rev. 1337, 1348 (2004).


� Taylor v. Taylor, 758 N.W. 2d 243 (Mich. 2008).


� Gardini v. Moyer, 575 N.E. 2d 423 (Ohio 1991).


� Brown v. Brown, 518 S.E. 2d 336 (Va. Ct. App. 1999).


� In the Matter of Martin Kurowski and Brenda (Kurowski) Voydatch, Case No. 2006-M-669 (N.H. Laconia Family Division, Belknap County, 2009) (Judge Lucinda V. Sadler, Decree on Pending Motions, July 14, 2009, and Order on Motion for Reconsideration and Narrative Order on Motion to Stay, Sep. 17, 2009).


� In re Matter of Epperson, 107 P. 3d 1268 (Mont. 2005).


� Snider v. Mashburn, 929 So. 2d 447 (Ala. 2005).





PAGE  
4

